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A "Primer"

A "PRIMER"

"Children today . . . have bad manners, a contempt for authority, a
disrespect for their elders and they like to talk instead of work. They
contradict their parents, chatter before company, gobble up the best at the
table and tyrannize over their teachers."'
I. INTRODUCTION

With the recent outbreak of school violence and increase in student
misbehavior,2 there have been several ideas and plans to remedy the situation.
Some proposals focus on fixing the current situation, while others seek prevention,
or at least a decrease in the number of future incidents.
In an attempt to curb student misbehavior, Louisiana has become the first state
to enact legislation requiring students to use specific language when addressing
school officials beginning when students enter the school system Referred to as
the "yes ma'am, no ma'am" bill and the "respect" bill, Louisiana Revised Statutes
17:416.12' currently applies to public school students in kindergarten through fifth
grade. The statute applies to students speaking to any public school system
employee, from custodians to teachers to school board officials, while on school
property or at a "school sponsored event."5 The law requires students to "exhibit

Copyright 2000, by LOUISIANA LAW REVIEW.
1. Socrates, 500 B.C., quoted in When Bad Children Happen To Good Parents: Survival
1999)
Manual for Parents of Difficult Children (visited Aug. 20,
<http://www.dmorm.commybook.htm>.
2. From 1997 through 1999, theheadlines repeatedly reported school shootings. The following
are afew examples of those incidents. On April 20, 1999, a brutal attack with gunfire and bombs was
made on Columbine High School in Colorado by two of its students. See Patrick O'Driscoll, Killers
Leave Gruesome Crime Scene, USA Today, Apr. 21, 1999, at Al. A.12-year old and 13-year old
student opened fire at a Jonesboro, Arkansas middle school on March 24, 1998. See Peter Katel, Five
Killedat Ark School 4 Students, TeacherDie in Ambush; 2 ClassmatesHeld, USA Today, Mar. 25,
1998, at Al. In October of 1997, a Mississippi high school was the scene of a 10th grader's shooting
rampage. See Scott Hildebrand, 3 Slain in Miss. Teen Is Rampage 7 Wounded in Shooting at High
School, USA Today, Oct. 2,1997, at A3. The 1996.1997 reports by the National Center of Education
Statistics show that there were aboutl 90,000 incidents of physical attacks or fights without weapons
in public schools. Violence andDisciplineProblemsin U.S. PublicSchools: 1996-97(visitedOct. 11,
1999) <httpl/www.nces.ed.gov/pubs98/violence/98030001 .htm>.
3. Newspapers around the nation have responded to the proposal and enactment of Louisiana's
"Yes, Ma'am, No, Ma'am" bill. From CBS News: This Morning, The StateJournal-Registerin
Springfield, IL, The Washington Times, and ChristianScienceMonitorto local newspapers, the nation
has been talking about the Louisiana legislature's attempt to return civility to schools.
4. 1999 La. Acts No. 917. Senate Bill 1098 passed both chambers of the Louisiana Legislature
in the 1999 Regular Session with votes of 34-5 in the Senate and 81-18 in the House.
5. La. R.S. 17:416.12 (Supp. 2000).
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appropriate conduct," defined as addressing and responding to such an employee
in the form of "Yes or No, Ma'am," "Yes or No, Sir," or "Yes or No, Miss, Mrs.,
or Ms (Surname)," or "Yes or No, Mr. (Surname)." The statute also
provides for the gradual inclusion ofhigher grades until it applies to grade twelve
by the start of the 2006-2007 school year. The law as enacted, however, does not
provide an enforcement provision. Enforcement is reserved for local school
boards,7 with the limitation that "no school board may provide suspension nor
expulsion from school as an appropriate punishment for violation" of the above
provisions.!
Although school officials have been given a great deal of deference in the area
ofdiscipline and student behavior in schools, they are still bound by constitutional
parameters. This comment will explain the purpose behind the law's enactment and
the need and benefits ofits purported end. A discussion ofthe power given to states
in the area of school curriculum and discipline will be followed by a discussion of
legal issues that may arise with the enactment and the enforcement of such
legislation.' In particular, this will focus on the possible infringement of
constitutional rights of students, such as freedom of speech and procedural due
process.'0 This comment concludes that the law does not violate the constitutional
right to freedom of speech. Furthermore, whether or not it violates a student's
constitutional right to procedural due process is dependent upon the particular
disciplinary action taken. The final analysis focuses on the rights of parents in
controlling the education ofchildren. The constitutionality of Louisiana's law in
6. Id.
7. Some school boards have set out the consequences in their student handbooks. The 1999 St.
Martin Parish Student Handbook was supplemented two weeks after the start of the school year with
an enforcement provision. It provides that the consequences of a violation will result upon the first
through fourth offenses in a conference, detention, Saturday detention, and In-School Suspension,
respectively. Lafayette Parish provides for communications with parents, social skills sessions by
counselors, or assignment to the Behavior Clinic as consequences for noncompliance. The East Baton
Rouge Parish Handbook & Discipline Policy labels a violation of La. R.S. 17:416.12 (Supp. 2000) as
a minor offense, giving the teacher six options, and the administrator five options, regarding
punishment. See East Baton Rouge Parish Handbook & Discipline Policy at 16 (Aug. 1999). Some
school boards have enacted enforcement plans but have yet to distribute the plans to the local schools.
Other school boards have left enforcement decisions to each individual school.
8. La. R.S.17:416.12 (Supp. 2000).
9. Alabama, SouthCarolina, Kentucky, and Indiana have announced thatthey too will introduce
similar legislation in their respective 2000 legislative sessions. SeeAlabamaGovernorSays 'Yes,Sir'
to 'Ma'am'Rule, Baton Rouge Advocate, Jan. 20,2000 atAI 4;EnforcingMannerson AgendaHodges
Backs Legislationfor South CarolinaPupilsto Address TheirEducatorsas SirorMa'am, Augusta
Chron., Jan. 4,2000 at Al; Michael Collins, MakingSchools Safe-andPolite,Cincinnati Post, Nov.
I, 1999 at A1;David Tyler, BillAims to IncreasePolitenessin Schools Students to Address Teachers
as "Ma"am" or "Sir,"S.Bend Trib., Nov.l 5, 1999 at Al.
10. Possible infringement of theconstitutional guarantee of equal protection is not evident at the
present time. Because Louisiana's law doesnot prescribe punitive guidelines and forbids the expulsion
or suspension ofstudents for noncompliance, equal protection issues have been, to someextent avoided.
See La. R.S.17:416.12 (Supp. 2000). It is possible, however, that equal protection issues could be
raised ifenforcement becomes inconsistent within schools or parish school systems asthe law is applied
to higher grades.
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this area depends on the scrutiny applied by the court and the success ofthe law in
accomplishing its goal.
II. BACKGROUND

The National Center for Education Statistics found an increase in the
percentage of principals reporting problems of verbal abuse of teachers by
students, from 13% in 1991 to 20% in 1997." Teachers bear the brunt of
hostility and disrespect of students. They also see the needs of polite and
respectful students being neglected as a result of the extra time and effort
that must be exerted to maintain discipline. Some states, including Louisiana,
have started character education programs in an attempt to teach, among
These programs
other things, morals, manners, patriotism and integrity.'
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Some proponents of the Louisiana law have publicly stated their
thoughts regarding the act's purpose. According to Governor Mike Foster,
"when they took religion out of the schools, they left a vacuum," which the
law was enacted to fill. 3 The law's sponsor, Senator Donald Cravins, has4
said the law is a means of "instill[ing] some old-fashion respect."' 5
However, he is aware that it will not eliminate all the evils of society.'
Ii. National Center for Education Statistics, noted in Louisiana Lawmakers Say Yes to "Yes,
Ma'am, " USA Today, Aug. 22, 1999.
12. Legislation providing for the inclusion ofcharacter education in public school instruction has
been enacted in a number of states in order to develop positive values and improve conduct. Arkansas
requires the inclusion of morals, manners, patriotism, and business and professional integrity in the
course of study for state public schools. It also requires that teachers seek to exercise "wholesome
discipline" in the school and endeavor to instill and cultivate good morals and gentle manners. See Ark.
Code Ann. §§ 6-16-111,6-18-501 (Michie1999). California mandates that every teacher shall attempt
to impress upon the minas of students "principles of morality, truth.... and dignity of American
citizenship,... and to instruct them in manners and morals and the principles of a free government."
See Cal. Educ. Code § 233.5 (West Supp. 2000). Georgia mandates that the State Board ofEducation
develop a comprehensive character education program for all grade levels, focusingon developing such
things as courage, citizenship, respect for others, and courtesy, and providing an opportunity for
parental involvement in establishing the expected outcomes oftheprogram. See Ga. Code Ann. § 20-2145 (Supp. 1999). Tennessee requires public schools to include character education to help students
develop positive values and improve their conduct. The State Board of Education is expected to
provide the appropriate method ofinstruction for grades 7 through 12 and local education agencies for
grades K through 6. See Tenn. Code Ann. J 49-6-1007 (1996). Louisiana has just received a milliondollar grant to enact a similar plan called "Character Counts!" in public schools and has enacted a
statute to provide for the inclusion of such instruction. See La. R.S. 17:282.2 (Supp. 2000).
13. Louisiana Law Requires Students to Address Teachers Formally (CBS News: This Morning,
June 21, 1999).
14. Mouth Watch, People, Sept. 13, 1999, at 76.
15. Guy Coates, La. School Respect Bill Now a Law, The Associated Press, July 7, 1999 (1999
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The purpose seems clear: to prompt students to show respect for authority
in public schools.
The committee hearings indicate that some senators believed that a statutory
measure would show support for and empower school districts.' 6 The committee
reasoned that highly disciplined institutions such as the military and prisons require
the use ofcourtesy titles. ' Almost all those present, though, recognized that respect
cannot be legislated. s Ironically, however, they supported the act and its attempt
to make students show respect in an attempt to return discipline to schools. 9
The statute did not include all provisions of the bill as originally introduced.
Provisions requiring all students to stand and remain standing until instructed to be
seated when a school principal entered a room in a public school were deleted.2"
An amendment was also proposed that would have required school employees to
address students in the same manner prescribed for addressing school employees,
but this was also not adopted.2' Eliminating these provisions indicates that a
majority of the legislators were unwilling to create substantial disruption to
classroom activities. Nor were they willing to legislate that students be addressed
in the same manner as adults.
Even as amended, the bill was not unanimously approved. Opponents
considered the bill an attempt to legislate respect and an encroachment on parents'
rights to raise their children.' One senator stated that the law was far from the
respect teachers deserved and that the legislature should instead focus on raising
teacher standards, teacher pay, and funding to improve the environment of
Louisiana public schools.'
III. ROLE OF STATES

TO PRESCRIBE CURRICULUM AND MAINTAIN A SOUND

LEARNING ENVIRONMENT

The state has a role in prescribing the curriculum for schools and in
maintaining an atmosphere conducive to learning. This is evidenced by long-

WL 17821627).
16. Hearing on S. 1098 Before the Senate Comm. on Educ., 1999 Rejular Sess.
17. Id. Those institutions do maintain discipline and requiring courtesy titles in public schools
might restore discipline to the Louisiana public school system. It should be noted, however, that the
use of courtesy titles is not the only means such institutions use to maintain discipline. Furthermore,
these forms of address in prison and the military do not merely represent a showing ofrespect. The
mandated forms of address are symbolic ofthe hierarchical relationship thatexists there. It is repulsive
to suggest that we treat students in public schools in the same manner our society treats prisoners or

members
18.
19.
20.
21.

ofthe armed services.
Id.
Id.
1999 La. Acts No. 917.
Id.

22. Bush Bernard & Marsha Shuler, BillsAim to Promote Disciplinein Schools,Baton Rouge
Advocate, May 13, 1999 at Al.
23. Information obtained in a conversation with a senator who voted against enactment of this
legislation.
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standing state statutes providing for and regulating education. Courts have upheld
the rights of the state to do so against claims by students and parents alleging
violations of their Constitutional rights. The authority ofthe state, however, is not
unrestricted.
Because state power regarding public education is not limitless, a state must act
in a way so as not to infringe upon the Constitutional rights of students.
Unfortunately, however, the United States Supreme Court has never pinpointed the
constitutional limitations on this authority. The Supreme Court in Hazelwood
SchoolDistrictv. Kuhlmeier" held that First Amendment rights were not violated
where the actions by educators were reasonably related to "legitimate pedagogical
concerns."25 Accordingly, in KuhImeier,the Court upheld the removal of articles
in a school newspaper that discussed the pregnancy experiences of three students
and the impact of divorce on children. The Court has stated that maintaining an
environment where the educational process may occur without disruption and
teaching students the boundaries of socially appropriate behavior are legitimate
pedagogical concerns.2' Once it is determined that the state or school's purpose is
a legitimate academic concern and that the action is reasonably related to such
purpose, a court must balance the concern against the constitutional right claimed
to have been violated.
When analyzing restraints upon students' rights to free speech, the Supreme
Court distinguishes between school-sponsored speech or speech bearing the
approval of the school" and speech that is more a form of personal expression.2"
In order to censor speech that appears to represent the thoughts of the school, such
as school newspapers or school plays, the decision must be based on legitimate
pedagogical concerns determined by school systems.29 The Court stated that "[i]t
is only when the decision to censor a school-sponsored publication, theatrical
production, or other vehicle ofstudent expression has no valid educational purpose
that the First Amendment is so 'directly and sharply implicate[d]' ... as to require
judicial intervention to protect students' constitutional rights."3 Accordingly, the
Court in KuhImeier did not intervene and, in order to maintain the educational
process, upheld the exercise ofeditorial control over the style and content ofstudent
speech in a school-sponsored newspaper.3 The Court in Bethel School Districtv.
Fraserrecognized the need to strike a balance between expression of views in
schools and the interest of teaching "the boundaries of socially appropriate
behavior" when it upheld the three-day suspension of a student for a nomination

24. 484 U.S. 260, 108 S.Ct. 562 (1988).
25. Id. at 273, 108 S.Ct. at 571.
26. Bethel Sch. Dist. v. Fraser, 478 U.S. 675, 683-86, 106 S.Ct. 3159, 3164-66 (1986).
27. Kuhlmeier, 484 U.S. 260, 108 S. Ct. 562; Fraser,478 U.S. 675, 106 S. Ct. 3159.
28. Tinker v. Des Moines Indep. Connunity Sch. Dist., 393 U.S. 503, 89 S. Ct. 733 (1969).
29. Kuhlmeler,484 U.S. 260, 273,108 S.Ct. 562, 571 (1988); Fraser,478 U.S. 675,683, 106
S.Ct. 3159, 3164.
30. Kuhlmeier, 484 U.S. at 273,108 S.Ct. at 571.
31. Id. at 261, 108 S. Ct. at 565.
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speech the school found to be lewd and indecent.3" Upon consideration of a
challenge to a school board's authority to censor the script of a student-produced
film, it was held that "promoting moral improvement and teaching students to
refrain from the use of profane and vulgar language" were valid pedagogical
objectives. 3
However, limits on speech that is personal expression, are subjected to a higher
burden ofjustification. A state must show that without the limitations material and
substantial interference with discipline will result.34 The "undifferentiated fear or
apprehension of disturbance is not enough to overcome the right to freedom of
expression.""5 Thus, to constitutionally censor such speech the likelihood, notjust
the possibility, that the speech will disrupt the educational process must exist. The
Court in Tinkerv. DesMoines Independent Community School Districe declared
unconstititional a school regulation forbidding armbands in protest of the Vietnam
War where there was no evidence of substantial interference with school activities,
but only concern by school authorities that disruption would occur."
The authority of the states to regulate student behavior is also limited by
parental rights. In 1923, the Court in Meyer v. Nebraska' held a state law, which
forbade teaching any subject in a language other than English, unconstitutional. It
held that the liberty interest of teachers and parents could not be abridged by the
legislature unless the state's action was reasonably*related "to some purpose
within the competency of the State to effect."39 In Pierce v. Society of
Sisters,'° it was argued that prohibiting attendance ofprivate schools interfered with
the liberty of parents and guardians to direct the education of their children in
selecting respectable teachers and schools. The Court in Pierceheld that forcing
children to attend public schools violated parents' fundamental right to liberty,
there was no reasonable relation to a purpose within the competency ofthe
because
41
state.
Unfortunately, the Supreme Court has never specifically declared the right to
direct the upbringing and education of one's children a fundamental right requiring

32. Fraser,478 U.S. at681, 106 S.Ct. at3163.
33. Lopez v. Tulare Joint Union Sch. Dist. Bd. of Trustees, 34 Cal. App. 4th 1302,1329,40 Cal.
Rptr. 2d 762, 778 (1995) (granting summary judgment to the board against the plaintiff's challenge).
34. Tinker v. Des Moines Indep. Community Sch. Dist., 393 U.S. 503,509, 89 S. Ct. 733, 738
(1969).
35. Id. at 508, 89 S.Ct. at 737.
36. 393 U.S. 503, 89 S.Ct. 733 (1969).
37. A student's claim to the constitutionality of Louisiana's law is analyzed in Part IV.A.
38. 262 U.S. 390,43 S.Ct. 625 (1923).
39. Id. at 400, 43 S.Ct. at 627.
40. 268 U.S. 510, 534, 45 S.Ct. 571, 573 (1925),
41. Id. at 535, 45 S. Ct. at 573. Later the Supreme Court did identify an area within the
competency of the state. It held that the state had the right to restrict decisions by parents which would
put the health or safety ofchildren in jeopardy or potentially result in significant social burdens. See
Wisconsin v. Yoder, 406 U.S. 205,233-34,92 S.Ct. 1526, 1542 (1972); Stanley v. Illinois, 405 U.S.
645,652, 92 S.Ct. 1208, 1213 (1972). These cases, however, involve facts, which are not analogous
to the issue raised by Louisiana's law, since they involve freedom of religion and child custody issues.
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heightened scrutiny and, accordingly, requiring the state to show a compelling
purpose and narrowly tailored means to achieve that purpose. The Supreme Court
inMeyer held that parents had the right to control the education of their children 2
and in Pierce that parents had a liberty interest in directing the upbringing and
education oftheir children. ' The Court, however, held that the State's action could
not stand if it had no "reasonable relation" to some purpose within the competency
ofthe State." Thus, it seems that even though a liberty interest was recognized, the
Court did not designate it as a fundamental right, and the burden ofjustification was
less than strict.
Because there is still disagreement on whether the Supreme Court might find

a fundamental right, courts have applied different standards to claims ofa violation
of parental constitutional rights." The Second Circuit has required only that the
state show a legitimate state interest and a rational relation between the means
implemented and the state's purpose.' Other courts have not decided on a

standard, but have upheld the state's action. 7

The rights of parents in the education of their children may be
diminished even further if the lead of the Federal First Circuit Court of
Appeals is followed." In Brown v. Hot, Sexy, and Safer Productions, Inc.,"
the court dismissed a claim by parents that their constitutional rights had
been violated when the school hosted a mandatory AIDS awareness assembly,
which was sexually explicit. The First Circuit held that parents' rights to direct the
upbringing and education of their children did not include a "fundamental
constitutional right to dictate the curriculum at the public school to which they
chose to send their children."" It interpreted Meyer and Pierceto preclude the state
from interfering with a parent's choice of a specific educational program for their
child. 5'
IV. STUDENTS' RIGHTS
Possible grounds for attacking Louisiana's law and similar laws52 rest on
constitutional issues such as freedom of speech and the right to due process.
42. Meyer, 262 U.S. 390,43 S.Ct. 625.
43. Pierce, 268 U.S. 510,45 S.Ct. 571.
44. Meyer, 262 U.S. at 400,43 S.Ct. at 627; Pierce,268 U.S. at 535,45 S.Ct. at 573.

45. See Eric W.Schulze, The ConstitutionalRight ofParentsto Directthe Educationof Their
Children, 138 Ed. Law Rep. 583 (1999).
46. Immediato v. Rye Neck Sch. Dist., 73 F.3d 454,461 (2d Cir.), cert. denied, 519 U.S. 813,
117 S.Ct. 60 (1996).
47. Blackwelder v.Safnaure, 689 F.Supp. 106 (N.D.N.Y. 1988).
48. Analysis of Louisiana's law inthe context ofa claim on grounds ofparental rights isfound
in Part V.
49. 68 F.3d 525 (1st Cir. 1995), cert. denied, 516 U.S. 1159, 116 S.Ct. 1044(1996).
50. Id. at 533.
51. Id. The specific educational programs in the cases interpreted were prohibition of education
in a certain language and being able to attend only public schools.
52. See supranote 9.
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Freedom of speech is guaranteed by the First Amendment of the United States
Constitution" and Article I of the Louisiana Constitution.4 The Fourteenth
Amendment ofthe United States Constitution and Article I,Section 2 ofLouisiana's
Constitution forbids states from depriving citizens of liberty "without due process
of law." "
A. Freedom ofSpeech

Louisiana's law requires students to exhibit appropriate conduct, defined as
addressing and responding to school officials with the use of certain prescribed
words. The law takes effect when a student is on school property or at any school
sponsored event. The law may be a violation of a student's right of freedom of
speech.
Courts have recognized that students have a constitutional right to
freedom of speech, but this right is limited. The United States Supreme

Court held that students do not "shed their constitutional rights to freedom

of speech or expression at the schoolhouse gate."'56 Nevertheless, the Court
stated that the First Amendment rights of students are to be "applied in light
of the special characteristics of the school environment."-" Applying this to
the case before it, the Court held that a regulation forbidding arm bands in
protest of the Vietnam War, absent evidence of substantial disruption to

school activities, was an unconstitutional denial of the right of expression.
The Court was careful to note that the case at hand did not involve speech
or actions which interrupted the school or the rights of other students. More
recently, the Court reasoned that the First Amendment rights of students
were not as comprehensive as the rights of adults in other settings.5" In a
case involving the three-day suspension of a student for a nomination speech
the school found to be lewd and indecent, the Court's reasoning was
partially based on previous First Amendment cases that recognized an interest
53. U.S. Const. amend. I ("Congress shall make no law respecting an establishment ofreligion,
or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press ... ").
54. La. Const. art. I, §7 states: "No law shall curtail or restrain the freedom of speech or of the
press. Every person may speak, write, and publish his sentiments on any subject, but is responsible for
abuse of that freedom."
55. U.S. Const. amend. XIV, § I states in pertinent part: "INlor shall any State deprive any
"; La. Const. art. I, § 2 states in
person of life, liberty, or property, without due process of law ..
pertinent part: "No person shall be deprived of life, liberty, or property, except by due process of law."
56. Tinker v. Des Moines Indep. Community Sch. Dist., 393 U.S. 503, 506, 89 S. Ct. 733,736
(1969).
57. Id. at 506, 89 S. Ct. at 736.
58. Bethel Sch. Dist. v. Fraser, 478 U.S. 675,106 S. Ct. 3159 (1986). The Court held that there
was no First Amendment protection for a lewd and indecent speech given at a school assembly, and the
school may have imposed sanctions when such speech occured. Members ofthe Court disagreed as to
whether or not the speech was truly obscene, but the majority and concurring opinions did agree that
the school had authority to reprimand a student for a speech which school officials found disrupted the
school's mission to maintain order and to have students conduct civil public discourse. The officials
in this case did not reprimand the student because of a disagreement with the views he was expressing.
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in protecting minors from vulgar and offensive language and sexually explicit
language spoken to an audience which may include children." The Court stated
that the school board had the power to determine if speech in the classroom or a
school assembly was inappropriate and in fulfilling its duty to educate youth for
citizenship must teach by example.'
The Supreme Court's primary justification for limiting the Constitutional
rights of students, however, is the idea that the state has the power to
prevent "substantial disruption of or material interference with school
activities." 6 ' It has concluded that state and school authorities have the
power to control the conduct of students62 and to tolerate only that speech
falling within its "basic education mission." This includes the exposition of
ideas and social values as well as teaching students proper public discourse.63
Also given to state and school authorities is the power to exercise control
over the content of student speeches in school-sponsored activities, such as
newspapers, plays, or other school productions." Accordingly, the Court
in Fraser upheld the suspension based on the fact that a student's speech
caused disruption both at the assembly and the following day.
The state and school, however, do not have absolute power. The courts have
applied a balancing test to determine the constitutionality of a state's rules and
regulations regarding public schools. The test involves balancing a student's First
Amendment rights against the state's duty to advance and protect the public school
systems.6" A rule or regulation must be reasonable such that it "measurably
contributes to the maintenance of order and decorum within the educational
system."
Therefore, to survive the balancing test, Louisiana's law must advance and
protect order in its public school system. The burden ofjustification for the state
in conducting the balancing test depends upon the type of speech at issue. Since
Louisiana's law does not concern speech endorsed by the school, because it does
not involve school publications or productions, it requires a higher burden of
justification. It is aimed at speech in the form of personal expression directed

59. The Supreme Court in FCC v.Pacifica Foundation, 438 U.S. 726, 98 S. Ct. 3026
(1978), placed limitations on vulgar and offensive language spoken to minors. In Ginsberg
v. New York, 390 U.S. 629, 88 S. Ct. 1274 (1968), the Court placed limitations on
speakers, otherwise having an unqualified interest in addressing unlimited audiences, when
their speech included sexually explicit language and the audience might include children.
60. Fraser,478 U.S. 675,106 S. Ct. 3159.
•61.
Tinker, 393 U.S. at 514, 89 S. Ct. at 740 (citing Burnside v. Byars, 363 F.2d
744, 749 (5th Cir. 1966) (holding that a regulation prohibiting students from wearing buttons
embracing the words "One Man One Vote" and "SNCC," which did not hamper the regular
schedule of activities, was an unnecessary infringement of the right of freedom of
expression)).
62. Meyer v. Nebraska, 262 U.S. 390, 402, 43 S.Ct. 625, 627 (1923).
63. Fraser,478 U.S. at 685, 106 S. Ct. at 3165.
64. See Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260,273, 108 S.Ct. 562, 571 (1988).
65. Burnside v. Byars, 363 F.2d 744,748 (5th Cir. 1966).
66. Id.
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toward a school official. To be constitutional it must be shown that failure to
address school officials in the manner prescribed will result in a disruption of the
educational process. 7
Few teachers would disagree that students who are respectful and polite are
easier to teach, and better student behavior provides an environment more
conducive to learning. Correspondingly, proponents argue that this law is a step in
the direction of achieving discipline, but so too is allowing students to speak only
if they are spoken to or treating them as prisoners for the seven or more hours a day
they are in the school system. Senator Donald Cravins said that inspiration for the
bill came from a visit to a state prison, where he observed how polite convicts were
to prison guards." Our school systems, however, are not prisons, and children must
be allowed to function and learn with open minds. One would hope that the state
is not ready to put students in shackles or keep them in solitary confinement for the
school day in order to achieve discipline. Some parents would agree that once a
child reaches a certain age and is ordered to do something or forbidden from doing
something they may become rebellious. This was the fear of some parents and
teachers when the bill was first approved.
To the surprise of some teachers and members ofthe general public, however,
teachers have said that the law has made a change, even in the schools that are not
formally enforcing the law. Teachers have noticed changes in the attitudes of
students, whether from fear of enforcement of a "law" or from parental influence.
Some teachers who are enforcing the law say they have not had any cases of
repeated offenses and find it is helping to maintain order in the classroom"s These
facts weigh heavily in favor ofthe state, but must still be weighed against the rights
of the students.
The state has an interest in maintaining discipline, and few would argue that
there is an ever-increasing need to take new measures in doing so. It is possible that
the prescribed forms of address may curb some discipline problems, especially for
students who are taught why they are being forced to speak this way. Ifunregulated
speech results in students being rude and inconsiderate, there is disruption to the
educational process. However, while replying with simply "Yes" or "No" to school
officials is not a disruption to the educational process, formal punishments every
time a student mistakenly disobeys the law may cause needless disruption.
Teachers, however, have said that they are simply reminding students of the
requirement' and not causing a disruption to teaching. If this type of enforcement
is carried out in all schools and continues to be done as the grade level increases,
67. See Tinker v. Des Moines Indep. Community Sch. Dist,393 U.S. 503,508-09. 89 S.Ct. 733,
737-38.
68. LouisianaLaw Requires Students toRespect Teachers, 29 Your School and the Law No. 13
(1999).
69. This information isas per discussions with area teachers. Deborah Sharp,Elementary School
Kids Keep La. Law on Their Lips But the 'Yes, Sir' Law Gets No Respect from Critics, USA Today,
Oct.4, 1999, atA3.
70. Deborah Sharp, Elementary School Kids Keep La. Law on TheirLips But the 'Yes. Sir'Law
GetsNo Respectfrom Critics, USA Today, Oct. 4, 1999, at A3.
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then it is true that little disruption occurs. This is still unknown, since Louisiana's
law has only been in force for seven months and only includes kindergarten through
fifth grade at the present time.
With evidence that some discipline problems have subsided and behavior has
improved, coupled with evidence of the poor behavior ofstudents before this law,
Louisiana's law will probably survive the balancing test. If the state can show that
enforcement ofthis law has improved the classroom atmosphere and the ability of
teachers to educate students, it will be hard to argue that the law should be declared
unconstitutional as a violation of freedom of speech.
B. Due Process
The United States Constitution's Fourteenth Amendment and Louisiana's
Article Iprovide that no state shall deprive any person ofliberty orproperty without
due process of law.7 A claim for infringement of students' rights may include a
violation of due process. Determining whether or not the due process clauses of
either the United States or Louisiana Constitutions is violated involves a two-step
analysis. In the first step, the court determines whether or not the interest being
asserted is encompassed in "life, liberty, or property."' If the first inquiry yields
an affirmative answer, the claimant must be afforded due process of law. The
second inquiry requires the Court to determine what procedures are due. 3
The two interests ofthe due process clause most likely to be implicated in the
context of students' rights are either a deprivation of property or of a liberty
interest. Students have a property interest in public education as provided by
Louisiana's Constitution and statutes.7' Students may also have a liberty interest,
since "liberty" includes not merely freedom from bodily restraint, but also the right
"to acquire useful knowledge... and generally to enjoy those privileges long
recognized at common law as essential to the orderly pursuit of happiness by free
men."' Courts, however, have placed qualifications upon the right to liberty in
public schools where the state produces evidence that regulations further the
maintenance of"an effectiv4e and efficient school system." 76 While there has been

71. U.S. Const. amend. XIV, § I; La. Const. art. I, § 2.
72. Id.
73. Morrissey v. Brewer, 408 U.S. 471,481,92 S. Ct. 2593, 2600 (1972); Board of Regents v.
Roth, 408 U.S. 564, 569-72, 92 S.Ct. 2701, 2705-07, (1972).
74. Under Article VI, § I of Louisiana's Constitution, the state shall provide public education.
La. R.S. 17:221 provides that all students between the ages of seven and seventeen are required to
attend school. The Supreme Court in Gossv. Lopez found that a property interest existed in Ohio where
the legislature provided for public education and required attendance. See Goss v.Lopez, 419 U.S. 565,
573, 95 S. Ct. 729, 735 (1975).
75. Meyer v. Nebraska, 262 U.S. 390, 399,43 S.Ct. 625,626 (1923).
76. Ferrell v. Dallas Indep. Sch. Dist., 392 F.2d 697,702-04 (5th Cir. 1968) (upholding a hair
length regulation by the school). See Royer v. Board ofEduc., 365 N.E.2d 889, 891 (Ohio 1977). In
the context of hair length regulations, though, there has been a split between the various circuits ofthe
Courts of Appeal, and the Supreme Court has refused to review the cases. This suggests that hair
regulations do not carry much constitutional significance.
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no precise definition of what "liberty" includes, the Court has identified freedom
from bodily restraint and punishment as an interest protected by the Due Process
Clause." It has articulated that "[iut is fundamental that the state cannot hold and
'
physically punish an individual except in accordance with due process of law."
The Court has also held that "[w]here a person's good name, reputation, honor or
integrity is at stake because of what the government is doing to him," minimal
79
requirements of the Due Process Clause must be satisfied. Nevertheless, some
forms ofdiscipline are de minimis and consequently do not implicate guarantees of
the Constitution."
Louisiana's law does not prescribe punishment for failure to comply with
the law. That determination was left to parish school boards. Some school
boards have compiled a discipline plan specific to the "Yes, Ma'am, No,
Ma'am" bill, while others have left discipline to the individual schools within the
parish."' Still others have taken no formal steps to provide a procedure for
enforcement. Disciplining students for failure to comply with Louisiana's law
raises the possibility of infringement of the constitutional guarantee of due
process."2
Depending on the severity of the punishment, some means of enforcing
Louisiana's law may require procedures based on the test articulated in Mathews
v. Eldridge, ' while others may only be de minimis and require no determination of
what procedures are due. For instance, the court in Hassanv. LubbockIndependent
School District"held that the immediate and temporary isolation of a student who
was misbehaving on a field trip was a de minimis deprivation ofthe student's liberty
interest and that procedural due process guarantees were not implicated. In
Ingrahamv. Wright,where a student was paddled, however, the Court held that the
deprivation ofthe student's liberty interest was more than de minimis; therefore, the
5
student was entitled to due process. Nevertheless, because the state law allowed
such punishment if carried out with prudence and restraint by teachers and the
principal, the Court held that notice and a hearing prior to the corporal punishment
was not required and in fact would substantially burden the purpose of such
punishment. 8

77. Ingrahamv. Wright, 430 U.S. 651,97S. CL 1401 (1977); see Rochin v. California, 342 U.S.
165, 72 S.Ct 205 (1952).
78. Ingraham, 430 U.S. at 674,97 S.Ct. at 1414.
79. Goss v. Lopez, 419 U.S. 565, 575,95 S.Ct. 729, 736 (1975); Wisconsin v. Constantineau,
400 U.S. 433,437,91 S.Ct. 507, 510 (1971); Board of Regents v. Roth, 408 U.S. 564, 573,92 S.Ct.
2701,2707 (1972).
80. Ingraham, 430 U.S. at 674, 97 S.Ct. at 1414; Hassan v. Lubbock Indep. Sch. Dist., 55 F.3d
1075, 1081 (5th Cir.1995).
81. Seesupranote7.
82. U.S. Const. amend. XIV, § 1; La. Const. art. I, § 2.
83. 424 U.S. 319, 335, 96 S.Ct. 893, 903 (1976). See infra text accompanying note 90 for an
analysis of this test.
84. 55 F.3d 1075, 1081 (5th Cir. 1995).
85. Ingraham, 430 U.S. at 674,97 S.Ct. at 1414.
86. Id. at 676-82,97 S.Ct. at 1415-18.
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Discipline procedures that have been prescribed vary among the schools. All
ofthese are subject to the two-step analysis in order to determine whether or not a
student has a claim under the Due Process Clause. As noted above, Louisiana's law
specifically forbids the suspension or expulsion ofstudents for noncompliance. If
that provision had not been included and such action would be taken against a
student the procedural due process requirements articulated in Goss v. Lopez 7
would be mandated.
Some forms of discipline, which have been adopted include warning the
student; communications withparents byphone, inwriting, or through a conference;
social skills sessions; referral to the guidance counselor or "Behavior Clinic;"
constructive punish work; detention; Saturday detention; and in-school suspension.

These acts do not deprive students of a property interest, because they do not
remove a student from school or the educational opportunity. While corporal
punishment for disobeying the law is not listed, it would satisfy the first prong of
the analysis. But, as was held in Ingraham,whether or not this violates the due

process guarantee depends on the procedures instituted by the school." If the
student handbook informs students and teachers of the possibility of this type of
punishment andthe disciplinarian is required to exercise goodjudgment and control

in administering the punishment, the Due Process Clause would not be violated.
Warning students and communicating with parents are not deprivations of
liberty; they place no restraint upon the student and do not seriously impair his or
her reputation. Whether requiring students to attend social skills lessons violates

a liberty interest depends on the nature of the lesson. If the lesson is taught in the
classroom as a part ofthe instructional day, a liberty interest is not implicated. If,

87. 419 U.S. 565, 95 S. Ct. 729 (1975). "[S]ome kind of notice" and "some kind ofhearing,"
at the very minimum, are required for students facing suspension and the resulting interference with a
protected property interest. Id.at 579, 95 S.Ct. at 738. In connection with a suspension often days
or less, due process requires that the student be given oral or written notice ofthe charges against him.
If the student denies the charges, an explanation ofthe evidence the authorities have and an opportunity
to present his side ofthe story is required to "prevent unfair or mistaken findings of misconduct and
arbitrary exclusion from school." No delay is required between the time notice is given and the hearing.
Thus, both notice and the hearing should precede removal ofthe student from school. In the majority
of cases, an informal discussion of the alleged misconduct may take place within minutes after it has
occurred. The Court held only that, during the opportunity to explain his version of the facts, the
student must first be told what he is accused of doing and the basis for the accusation. See id. at 58182, 95 S.Ct. at 740. There are recurring situations, however, in which prior notice and a hearing are
not required and in which these may follow the removal as soon as is practicable. For those students
"whose presence poses a continuing danger to persons or property or an ongoing threat ofdisrupting
the academic process," immediate removal is warranted. Id.at 582, 95 S.Ct. at 740. The Court did
not hold that due process requires "that hearings in connection with short suspensions must afford the
student the opportunity to secure counsel, to confront and cross-examine witnesses supporting the
charge, or to call his own witnesses to verify his version of the incident." Id. at 583, 95 S.Ct. at 740.
The Court made it clear that it only dealt with suspensions ofno longer than ten days and that longer
suspensions or expulsions may require more formal procedures. Nor did the Court foreclose the
possibility that some short suspensions may require something more than the basic procedures. See id.
at 584, 95 S. Ct. at 741.
88. Ingraham, 430 U.S. at 674,975 S.Ct. at 1414.
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however, the lesson is taught outside of the classroom during instructional time, a
court may construe this as a form of restraint and, therefore, a deprivation of a
liberty interest. Nevertheless, ifconsidered in light ofHassan,this may constitute
only a de minimis infringement and not require due process." Hassan,however,
can be distinguished in that the student was removed from a field trip and not
classroom instruction. A court may still not find this serious enough to warrant due
process, depending upon the length of the lesson and removal from the classroom.
The same can be said about referrals to the guidance counselor or the
"Behavior Clinic." Here, too, a consideration ofwhen the referral is executed, as
well as the length of the removal from the classroom, is needed to determine
whether the deprivation of liberty is de minimis. The imposition of constructive
punish work, detention, or Saturday detention would be a deprivation of a liberty
interest since they involve bodily restraint and punishment. However, punish work
would also be considered de minimis, since this form of punishment is not usually
implemented during the instruction time, but rather during a recess or after school
and is not ofthe type that imposes a serious deprivation on students physically or
on their reputation. Detention and Saturday detention, due to their nature, may be
more than de minitnis and require due process. Saturday detention requires the
student to report to a designated place, usually the school, on a Saturday to do either
homework or other assignments. It is a more restricting form ofpunishment in that
it requires attendance at a time the student would otherwise not be on the school's
campus. In-school suspension, which does not deprive a student of his or her class
work or the opportunity to make up exams or assignments, would not be a
deprivation of a property interest. It would be, however, a deprivation ofa liberty
interest considering the nature of the punishment. It is not de minimis in that it

removes a student from the classroom for the entire day or a number of days.
Where a court finds the deprivation ofan interest, the second prong ofthe test
requires the court to determine what process is due for those punishments. This is
9"
determined according to the test annunciated in Mathews v. Eldridge. To
determine what procedures are due to a claimant, the court considers "[flirst, the
private interest that will be affected.. .; second, the risk of an erroneous deprivation
of such interest ... and the probable value, if any, of additional or substitute
procedural safeguards; and finally, the (state) interest, including the function
involved and the fiscal and administrative burdens that the additional or substitute
procedural requirement would entail."' In the above listed punishments the
minimal level of procedure seems to be all that is required. Notice in the student
handbook or by a letter to parents and students, informing them of the possible
punishments for violation, in conjunction with notification to the student prior to
enforcement seems to be sufficient in most cases. In the case ofdetention, Saturday
detention, and in-school suspension, however, a school should notify the parents
prior to enforcement, since these deprivations are likely to have a greater impact

89.
90.

Hassan v. Lubbock Indep. Sch. Dist., 55 F.3d 1075, 1081 (5th Cir. 1995).
Mathews v. Eldridge, 424 U.S. 319,335,96 S.Ct. 893,903 (1976).

91.

Id.
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upon the student. Notifying parents would be an additional safeguard to decrease
the risk of error should there be disagreement between the student and official
regarding the manner of speech used. This notification would not impose an
administrative burden because such punishments are usually not immediately
implemented and the behavior at issue is not one involving danger to the
school. However, if a student's behavior is exceptional and causes
substantial disruption, a school need not notify the parents prior to removing the
student from the classroom. All that should be required is a rudimentary hearing
in which a student who denies having violated the law is allowed to tell his or her
side of the story to another school official before being removed from the
classroom
V. PARENTAL RIGHTS

Parents and guardians have a liberty interest in directing the upbringing and
education of their children that may not be abridged by legislation having no
"reasonable relation to some purpose within the competency of the state."' The
Louisiana Civil Code also provides protection of parental interests. It contains a
provision giving parents the authority to delegate to "teachers, schoolmasters, and
others to whom they intrust their children for their education, such as the power of
restraint and correction, so far as may be necessary to answer the purposes for
which they employ them." 3 Thus, parents can give educators the power to
discipline their children insofar as is necessary for educators to fulfill their duty to
educate children.
Louisiana Civil Code article 220 seems to mirror the Supreme Court holding
that "[t]he custody, care, and nurture of the child resides first in the parents, whose
primary function and freedom include preparation for obligations the state can
neither supply nor hinder."' One commentator has said that "[t]he family acts as
an important institutional check on the power ofthe state to mold citizens in its own
image.""5 When the Court in Meyer and Piercerecognized parental rights, this
"brought the domestic sphere within the protective scope of the Constitution,
thereby establishing limits to the power ofthe state to regulate within this sphere."'"
This domestic sphere, it is argued, includes the rights of parents to decide what
"values and beliefs to inculcate in their children."' Such things as what is respect
and how it is expressed may fall within the beliefs of parents and their power to
instill such beliefs in their children.
92. Meyer v. Nebraska, 262 U.S. 390,43 S.Ct.625 (1923); Pierce v. Society ofSisters, 268 U.S.
510, 535, 45 S.Ct. 571, 573 (1925).
93. La. Civ. Code art. 220. There isa lack ofcase law on this article in this context. The cases
to date involve issues ofchild custody only.
94. Prince v. Massachusetts, 321 U.S. 158, 166,64 S.Ct. 438, 442 (1944).
95. Anne C.Dailey, Constitutional Privacyandthe JustFamily, 67Tul. L Rev. 955,972(1993).
96. Id.
97. Philip B.Heymann & Douglas E. Barzlay, The Forestandthe Trees: Roe v. Wade and its
Critics,53 B.U. L Rev. 765,772 (1973).
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However, as with most rights, parental authority is not without limits. "Parental
authority must be exercised in a manner that preserves the child's ability to choose
her own values and way of life.""8 While parents possess the right to control the
education and upbringing of their children, states and courts have gradually
diminished that control. They have instituted and upheld mandatory school
attendance, granted control of the curriculum to state and local officials," and
approved mandatory community service programs," just to name a few. These
regulations were upheld because of the compelling interest of the state to assist in
the education process. Now, Louisiana has imposed a law requiring students to
employ a certain manner ofspeech when addressing school officials. If the state is
allowed to designate the manner of speech of their children, is there any truth to
Louisiana Civil Code article 220? The answer to this question is reached through
a balancing approach and is dependent upon the justification required by the court.
The United States Supreme Court has articulated two standards of review for
analyzing the conflict between parental and school rights. When a parent
challenges a school regulation based solely on the Fourteenth Amendment, the
Court has asked whether there is a reasonable relation to an end within the
competency ofthe state."0 ' This test,however, was applied in cases where the Court
found a liberty interest of parents in the education of their children, and it is unclear
whether strict scrutiny should be the standard as is the case when a fundamental
right is at stake.' 2 The Court has also held that "more than merely a 'reasonable
relation to some purpose within the competency ofthe State' is required to sustain
3
the validity of the State's requirement under the First Amendment."'
Because the Supreme Court has denied certiorari in recent cases concerning
possible violations of parents' constitutional rights by states and schools, the areas
which fall beyond the competency ofthe state are limited. The state cannot prevent
°
instruction in a foreign language'" or attendance of private schools," ' nor can it
prescribe only one form of education.e" On a Fourteenth Amendment challenge of
interference with the rights of parents to direct and control the education of their
98. Dailey, supra note 95, at 992.
99. Board of Educ. v. Pico, 457 U.S. 853, 102 S. Ct. 2799 (1982); Knapp v. Hill, 657 N.E.2d
1068 (1995).
100. Immediato v. Rye Neck Sch. Dist., 73 F.3d 454 (2d Cir.), cert. denied,519 U.S. 813,117 S.
Ct. 60 (1996).
101. Id.at461. See alsoMeyer v. Nebraska, 262 U.S. 390,43 S. Ct. 625 (1923); Pierce v. Society
of Sisters, 268 U.S. 510,45 S.Ct. 571 (1925).
102. See supra text accompanying notes 45-50.
103. Wisconsin v. Yoder, 406 U.S. 205, 233, 92 S. Ct. 1526, 1542 (1972). The court held that
a stricter test applied when a Fourteenth Amendment claim was accompanied by a free exercise claim
to freedom ofreligion. Ifboth a parental rights claim and a student's right to freedom ofspeech claim
was brought the higher standard would apply and the analysis would be similar to that in Part IV.A.
104. Meyer, 262 U.S. at 390,43 S.Ct. at 625.
105. Pierce,268 U.S. at534-35,45 S.Ct. at573.
106. Yoder, 406 U.S. at 205, 92 S.Ct. at 1526. The Court held that a compulsory attendance
requirement to attend school until age sixteen as applied to the Amish violated parental rights, since
after the eighth grade the Amish provided agrarian education to their children in accord with their
societal and religious beliefs.
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children, the United States District Court in Immediato v. Rye Neck School
District"° upheld a mandatory community service program. In balancing the
authority of parents with that of the state and local boards, the court held that a
program imposing ten hours per year of service was not "ruthless. " '0' The time
requirement was not excessive, and there were flexible conditions. The program
was not devoid of purpose, since it taught skills such as cooperation and
organization.
In applying the Immediato test to the Louisiana law, one must ask what is the
educational purpose that supersedes the rights of parents. Proponents argue that it
will teach students to respect teachers and faculty and thus decrease discipline
problems. Whether or not this is true depends on how one characterizes teaching
and whether or not compelling speech is really teaching. The law seems to be more
directed at teaching students that all adults should be addressed in only one manner
or their failure to do so constitutes breaking a state law which in some classrooms
will lead to punishment and in others it may not. The state is attempting to take
credit for making a law to improve student behavior but is unwilling to expend the
time needed to enact a uniform enforcement plan or process of implementation.
Courts use different terminology when performing balancing tests with regard

to parental rights and student rights. In performing a balancing test in the context
of parental rights claims, courts refer to the power of the state in terms of areas
within the competency ofthe state.'0 9 Courts, in performing a similar balancing test
in students' rights claims, speak in terms of the state's or the board's legitimate
pedagogical concerns. "0 The Supreme Court has found those legitimate academic
concerns to include "teaching students the boundaries socially appropriate
behavior""' and "application of the curriculum in such a way as to transmit
community values."" 2 The Court held that "local school boards must be
permitted to establish and apply their curriculum in such a way as to
transmit community values."" 3 Those same concerns, used in favor ofthe state in
the balancing test for a parental rights claim against Louisiana's law, aid in the
analysis.
Parental rights must be balanced against the interest of the state in teaching
students socially appropriate behavior. There are numerous ways in which to show
respect and address adults in a respectful and socially appropriate manier without
saying "Yes, Ma'am" and "No, Ma'am." In fact, the use of the mandated words is
not alone an indication that socially appropriate behavior is taking place. There
may be a conflict between the values that parents wish to instill in their children and

107.

73 F.3d 454 (2d Cir.), cert. denied, 519 U.S. 813,117 S.Ct. 60(1996).

108. Id.at 459.
109. See supra text accompanying notes 39-41.
110. See supra text accompanying note 26.
Ill. Bethel Sch. Dist. v. Fraser, 478 U.S. 675, 681, 106 S.Ct. 3159, 3163 (1986).
112. Board of Educ. v. Pico, 457 U.S. 864,102 S. Ct. 2799,2806 (1982). The Court upheld an
action seeking declaratory and injunctive relief regarding the removal by the board of education of
certain books from school libraries.
113. Id. at864, 102 S. Ct. at 2806.
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those the state wishes to instill, such as the meaning behind the word "respect" and
the act of showing respect.
Some scholars characterize respect very differently from what proponents think
the law can achieve. According to Sara Lawrence-Lightfoot "you get
respect when you give it."'"4 "Usually respect is seen as involving some sort
of debt due people because of their attained or inherent position, their age,
gender, class, race, professional status, accomplishments, etc.""' As she sees it,
however, respect creates symmetry and a connection even among unequal
relationships, such as the relationship between students and teachers. Others state
that there is no question that respect is something that can be taught, but it requires
an understanding of why it is given and ways in which it can be shown."' It
requires decision-making and practice not only in the classroom but also in
everyday life.
If, indeed, Louisiana's law does promote respect, it falls within the
competency of the state, as acknowledged in Board of Education, Island
Trees Union Free School District v. Pico."' The law, however, seems to
promote hypocrisy more than respect in that it simply mandates the utterance

of certain words and assumes that mere utterance shows respect for school
personnel. While it is true that schools teach character or values everyday

in setting deadlines and holding students responsible for their own actions, some
parents disagree on the idea that all adults, regardless of their character, deserve
respect. Problems do not arise with broad statements of values to be taught by
schools, such as those listed in character education policies,"" but do when those
statements are placed in specific codes of conduct or punitive measures" 9 like

Louisiana's law.
Whether or not addressing adults in the prescribed manner is a community
value depends on how the courts define respect and the scope ofcommunity values.
There are many families who teach children to say "yes, ma'am" or "yes, sir," but
there are also families who do not and whose children are not being disrespectful.
Nevertheless, such forms ofrespect are appreciated and without any limitations this
law may be upheld under the Supreme Court's recognition of "a legitimate and

substantial community interest inpromoting respect for authority and traditional
values be they social, moral, or political."'2 0 A question arises as to whether the
inquiry stops there or whether more justification is needed. The Court in Picowent
on to state that the discretion of school boards must comport with the imperatives
114. Sara Lawrence-Ughtfoot, Respect: An Exploration 4 (1999).
115. Id. at9.
116. Ted Sizer, former dean of education at Harvard Graduate School, maintains that "modeling
is the most effective way to teach character to children" and that it is important "that kids understand
why we do what we do." Charles Osgood &Allison Stewart, Teaching Character in Schools, CBS
News: Sunday Morning, Sept. 12, 1999.
117. See supra text accompanying note 112.
118. See supranote 12.
119. Texas School District to Examine 'Virtues' Idea, ACLU News (visited Oct. 27, 1997)
<http://www.aclu.org/news/w/0279T.htm>.
120. Board of Educ. v. Pico, 457 U.S. 853,864, 102 S.Ct. 2799,2806 (1982).
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of the First Amendment, which embraces the analysis discussed earlier in this
2
article.1 1
Even though some laws seem to further an aspect of society that a majority
feels is in the best interest of the state or the nation, the Constitution serves as a
restriction upon legislation which may infringe the rights of others. One such
22
example is found in West VirginiaBoardofEducationv. Barnette.1
There the
Supreme Court held that under the First Amendment a student in a public school
could not be compelled to salute the flag or recite the pledge of allegiance
regardless of any utility the action may have.
"One's right to life, liberty, and
property, to free speech, a free press, freedom of worship and assembly, and other
fundamental rights may not be submitted to vote; they... depend on the outcome
of no elections."" u Such rights can only be restricted to "prevent grave and
immediate danger to interests which the state may lawfully protect." 2 Because of
the Court's recognition ofthe liberty interest ofparents in educating their children
and by analogy to the holding in Barnette, Louisiana's law requiring students to
utter specific words may infringe upon the liberty interest of parents. Assuming
Louisiana's law places limitations on the fundamental right to free speech, it has not
been enacted in order to protect against a grave and immediate danger. Even if the
law transmits community values and attempts to replace respect and values once
instilled in the majority ofchildren (which one can argue requiring recitation ofthe
pledge ofallegiance does) it must stillcomport with Constitutional guarantees. The
Barnettecase can be analogized to aspects of Louisiana's law in that both require
the showing of respect regardless of the values of the person forced to act in a
specified manner. Taken in light of this decision, Louisiana's law would be an
unconstitutional infringement on the rights of parents.' 6
121. See Part [V.A.
122. 319U.S. 624, 635, 63 S. Ct. 1178, 1183(1943).
123. Id.
124. Id.at 638, 63 S.Ct. at 1185-86.
125. Id. at 639, 63 S.Ct. at 1.186.
126. The State may attempt tojustify the law according to the judicially and statutorily accepted
idea that schools and teachers stand in loco parentis over students while they are in school. See 105
Ill. Comp. Stat. Ann. 5/34-84a (West 1998); 24 Pa. Cons. Stat. Ann. §13-1317 (West 1992); Fla. Stat.
Ann. §232.256 (West 1998); Inre Donaldson, 269 Cal. App. 2d 509. InKobylanski v. Chicago Board
of Education, an Illinois court recognized that the statutes of that state pertaining to maintenance of
discipline in schools confers the status oflocoparentisin disciplinary and nondisciplinary matters and
applies to all activities in the school program. See 347 N.E.2d 705, 708 (Ill. 1976) (holding that
immunity for educators for negligence in the context of maintaining discipline resulted from the
educator's position ofloco parentis). However, under the doctrine ofin locoparentisin Pennsylvania,
the court in Axtell v.Lapennaheld that regulations concerning personal behavior and appearance are
appropriate only when necessary to prevent a harmful effect on the positive interaction between students
and their ability to be educated. See 323 F. Supp. 1077, 1079 (W.D. Pa. 1971) (sustaining a request
for an injunction against school administrators from enforcing a regulation pertaining to haircuts and
a reinstatement of a student after being suspended for failing to comply). The court recognized the
schools position of locoparentis,but found that it did not vest them with absolute authority but only
with the control necessary to prevent discipline problerm and interference with the educational process.
Assuming Louisiana's educators stand inlocoparentisto children attending school, this law may or
may not be necessary to prevent iharmful effect on students' ability to be educated. Everyone agrees
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Nevertheless, if a court were to follow the lead ofthe First Circuit 27 and hold
that parents do not have a fundamental right to oversee the curriculum at the public
school their child attends, rational basis scrutiny would be applied as in Brown.
Applying this analysis to Louisiana's law, a reasonable person based on the
evidence must be able to conclude that this provision will teach students respect and
manners essential to a purpose such as good citizenship.2 If students are truly
learning to be respectfid and exercise good manners and are not uttering the
required speech out of fear, then the law is reasonably related to promoting good
citizenship and would be upheld. However, if the court finds that the parents have
a fundamental right in the education oftheir children's and that the right includes
teaching their children the value ofrespect, strict scrutiny would be applied. Under
this analysis, the state has a higher burden ofproof and must prove that the law is
narrowly tailored to achieve a compelling state interest. Since it is arguable whether
the law will actually teach anything or even whether good citizenship, assuming it
is acompelling interest, will be instilled by forcing children to speak certain words,
the law would probably not withstand strict scrutiny. Nevertheless, the state does
have a compelling interest in protecting the social welfare ofchildren.
The Supreme Court held in Princev. CommonwealthofMassachusetts3 ° that
the state has broad power in "limiting parental freedom and authority in things
affecting the child's welfare, and that this includes, to some extent, matters of
conscience and religious conviction."''" The Court discussed a variety of areas
subject to-control. Such areas included the power to require school attendance,
regulate and prohibit child labor, and to require vaccination so as not to expose a
child or a community to communicable diseases. Because these restrictions are
aimed at child and social welfare, they cannot be nullified merely because it is
contradictory to a parent's religion or conscience. The Court stated that when a
parent's right to religious freedom in raising his child has been violated, the law
must fall unless it is necessary or conducive to the protection of the child.
In regard to Louisiana's law, if we assume that a claim based on a parent's
disagreement as to when and how respect is to be shown is one of conscience, then
we must decide if the absence of"Yes, Ma'am" or "No, Sir" has a negative effect
on child welfare or on society. If a parent did not teach respect, a child's ability to
act in a civil manner would be inhibited. However, if a parent teaches a different
manner ofrespect than that mandated by the law or teaches a child that respect must
be earned and reciprocated, it does not follow that the parental authority should be
that schools are in dire need of reform in the area of disciplining students, but forcing students by law
to address school officials may not be the first step to reform.
127. See supra text accompanying notes 48-51.
128. Courts seem to approve this asapurpose within the competency of the state. See Immediato
v. Rye Neck Sch. Dist., 73 F.3d 454, 462 (2d Cir.), cert dznied, 519 U.S. 813, 117 S. Ct. 60 (1996);
see also supratext accompanying note 60.
129. This determination may be mde on an interpretation of Meyers and Pierce. See Meyer v.
Nebraska, 262 U.S. 390,435 S. Ct. 625 (1923); Pierce v.Society ofSisters, 268 U.S. 510,45 S. Ct. 571

(1925).
130.
131.
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infringed to make a manner of respect uniform in schools throughout the state.
Proponents ofthe law will step in and argue that parents are not doing their job, so
it is the state's duty to respond.
"[T]ensions between the public role of parenthood and the privacy of the
family, between public support for responsible parenting and public intervention in
irresponsible parenting, have figured prominently in American politics for at least

three quarters ofa century."'3 When the state steps in when parenting resources
have failed it isreferred to asparenspatriae.The question still remains as to when

parental authority has been so ineffective in controlling children that community
goals require coercive intervention on the part of the state. ' As noted above, many
areas now regulated by coercive intervention are done so in order to protect the
health and safety of children and the community. When the "state coercively
invades the parents' domain of authority without offering an opportunity to opt out
of the public program," parents are offered legal protection." Louisiana's law is
an example of coercive intervention by the state; it requires children to speak to
school officials in a specified manner. This invades parental authority in the
upbringing of their children. We must then ask whether parents have been so
ineffective in teaching their children to be respectful and polite that this kind of
intervention by the state is the only hope.
IV. CONCLUSION

The Supreme Court in Barnetestated that if it were to sustain a provision for
compulsory flag salute, it would be to hold that the Bill of Rights "left it open to
public authorities to compel [one] to utter what is not in his mind."'3 Validating
Louisiana's law would also do the same. Teaching respect in order to curb
discipline problems involves more than compelling students to address school
officials in a designated manner. Because of the State's overwhelming interest in
maintaining discipline and students' compliance with Louisiana's law, the law
would withstand an attack under the right to freedom ofspeech. Whether the law
complies with the requirements of the Due Process Clause, however, will depend
on whether the enforcement provisions set forth by school boards violates a
student's constitutionally protected interest. In regard to parental rights to direct the
upbringing and education oftheir children, there seems to be a stronger argument
for challenging Louisiana's law. Parents should be the ones teaching the value of
respect. The strength of such a claim will depend on whether a court finds parental
rights to be fundamental and that these rights encompass the teaching of respect.
If such is concluded, the burden on the state will be much higher and Louisiana's
132. Barbara B. Woodhouse, A Public Role in the Private Family: The Parental Rights and
ResponsibilitiesAct andthe PoliticsofChildProtectionand Education,57 Ohio St. L J. 393 (1996).
133. Id. at 441.
134. Id. at 413 (citing Mozert v. Hawkins County Bd. of Educ., 827 F.2d 1058 (6th Cir. 1987),
cert.denied, 484 U.S. 1066, 108 S. Ct. 1029 (1988)).
135. West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 634, 63 S. Ct. 1178, 1183
(1943).

LOUISIANA LA W REVIEW

[Vol. 61

law will probably be declared unconstitutional. However, if a court does not
consider the right fundamental or construes the right narrowly such that it does not
include the teaching ofrespect, the state's burden will only be rational basis. In
that case, the likelihood that the law will be upheld depends on whether the law is
actually achieving its purpose.
Renee Zeringue"

* Special thanks to Professor John Devlin for his patience and insight.

